
584 Ms. Harris - There is some General Assembly legislation that 
585 would affect our Board. J­
586 ' 

587 Mr. Blankinship - We are also working on-Tom Tokarz of the County 
588 Attorney's office is drafting a very lengthy amendment to incorporate recent 
589 changes to the State Code into our County Code. There are a couple things that 
590 address the Board of Zoning Appeals. At this point, I don't see either of them as 
591 really having any effect on you, but they may indicate something else coming 
592 down the road. 
593 

594 The first one is that this year someone did put in legislation again that would 
595 essentially unravel the Cochran Decision; that would revise some of those tests 
596 from the requirements of findings for variances. It did not pass in anything like 
597 the form that it was originally submitted. They did eventually pass the legislation, 
598 but by the time they passed it, the only thing it did was it removed the words, 
599 approaching confiscation, from the phrase that you have to find a hardship 
600 approaching confiscation. So now it just says, "a clearly demonstrable hardship." 
601 The reason that's confusing is that when the Supreme Court handed down their 
602 opinion in Cochran, they did not cite those two words out of the Code at all. I 
603 don't see that that changes the Cochran Decision at all, and I think our advice 
604 would be unless this gets litigated again, goes back to the Virginia Supreme 
605 Court, and they then say, okay, now that the statute's changed we have a 
606 different standard, unless that guidance comes from the Supreme Court, I think J 
607 the Board should continue as they have been. 
608 

609 The other issue has to do with the number of votes required to pass a variance 
610 or to overturn the Director on an appeal. When we have a member absent, we 
611 always have to tell the audience that you have to have three affirmative votes to 
612 grant a variance or to overturn the Director on appeal. If there are three 
613 members present and the vote is 2 to 1, you'd think that that's-you know, it's a 
614 majority vote-that that would carry. But the Code specifically states that you 
615 have to have those three votes. Well, that's actually stated in two different places 
616 in the State Code. This year they changed one of them, but they didn't change 
617 the other one. So, there's now a conflict. There's one paragraph that says a 
618 majority of the members present and voting can grant a variance. But the other 
619 paragraph still says that you have to have all three, a majority of the membership 
620 of the Board. So, we called the County Attorney's Office. They called Legislative 
621 Services downtown. They said, oh, we didn't realize that. So, apparently, they'll 
622 be another attempt to amend that next year, and next year we may come to you 
623 with a change to your rules to say that the majority of members present and 
624 voting. So, if there are three members present or four present and one abstains 
625 or something, a 2 to 1 vote would approve the variance. But as of now, again, 
626 that change is not good. 
627 
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628 Ms. Dwyer - I'm looking at our rules Ben. It says, "If a resolution 
629 fails to receive. three votes in favor of the applicant or appellant, the action shall 
630 be deemed [inaudible; blank]" 
631 
632 Mr. Blankinship - Yes. When we were reviewing this legislation, we 
633 were looking at completely rewriting that paragraph, actually. It's kind of 
634 confusing. 
635 
636 Ms. Dwyer- It sounds like by our rules we require three votes. 
637 
638 Mr. Blankinship - Right, three affirmative votes. 
639 
640 Ms. Dwyer- Already. 
641 

642 Mr. Blankinship - Right. So if the Code changed to say a majority of the 
643 members present and voting, then we would have to change that rule. 
644 

645 Ms. Dwyer- Are we just not clear about what the State law says? 
646 
647 Mr. Blankinship - There's a conflict now. The two paragraphs of the 
648 State Code are in conflict, so we're not going to change anything until they figure 
649 that out. It'll be changed before we know it. 
650 
651 Ms. Dwyer- In the meantime, though, we just stay put. Okay. 
652 
653 Mr. Wright- I move we adjourn. 
654 
655 Ms. Harris- Second. 
656 
657 Ms. Dwyer - Motion by Mr. Wright, seconded by everyone (Ms. 
658 Harris). All in favor say aye. All opposed say no. The ayes have it; the motion 
659 passes. 
660 
661 There being no further business, the Board adjourned until the August 27, 2009 
662 meeting at 9 a.m. 
663 
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